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RECENT DEVELOPMENTS IN SURFACE MINING: AN

EXAMINATION OF BLACK MOUNTAIN AND BRAGG V.
ROBERTSON
MICKEY WEBSTER*
INTRODUCTION

In the latter part of 1999, environmental groups' efforts to
stop surface mining in Kentucky and West Virginia were met with
unprecedented successes. In Kentucky, a broad coalition successfully
negotiated an agreement in principle with mineral and timber interest
holders to ensure protection of the highest portions of Black
Mountain, the state's highest peak. The dispute that precipitated this
agreement received unprecedented media attention and raised
questions about why this case's treatment differed from attempts to
stop surface mining in past decades.
In West Virginia, a federal district court held' that the
practice of filling valleys with the excess spoil of mountaintop
removal violated the Clean Water Act ("CWA"). 2 This order nearly
stalled the passage of the federal budget and raised questions about
why a plain reading of the twenty-two year-old Surface Mining
Reclamation Act 3 and corresponding state law stopped mountaintop
removal in 1999.
It is the contention of this note that while these actions were
of different scale and manner, and occurred in different states, they
were conceptually linked and were facilitated by the similar
economic and social conditions in the communities in which they
occurred. Part I of this note will examine the regulation of surface
mining and particular regulations which apply to mountaintop
removal. Part I1 will detail the different approaches that blocked
surface mining in Kentucky and West Virginia. Part 111 will analyze
the resolutions of these controversies, discuss the common climates
*Associate, Wyatt, Tarrant & Combs, LLP, Lexington, Kentucky. Clerk for the
Honorable Eugene E. Siler, Jr., United States Court of Appeals for the Sixth Circuit. B.A.,
University of Kentucky, J.D., University of Kentucky College of Law.
'Bragg v. Robertson, 72 F. Supp. 2d 642 (S.D.W.Va. 1999). Just prior to
publication of this note, the Fourth Circuit vacated the decision of the district court, see Bragg
F.3d (4th Cir. 2001), 2001 WL 410382 (4th Cir. April 24, 2001),
v. Robertson, _
(holding '[b]ecause we conclude that the doctrine of sovereign immunity bars citizens from
bringing their claims against an official of West Virginia in federal court, we vacate the district
court's injunction and remand with instructions to dismiss the citizens' complaint without
prejudice so2 that they may present their claims in the proper forum."). Id. at * 1.
Clean Water Act, 33 U.S.C. § 1251 (2000).
3
Surface Mining Control and Reclamation Act of 1977, Pub.L. 95-87 (1977)
(codified at 30 U.S.C. §§ 1201-1328) [hereinafter SMCRAJ.
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in which these actions were taken, and attempt to identify the
common factors which provided the impetus for their outcomes.
I. REGULATION OF SURFACE MINING

A. Background
Mountaintop removal is a highly controversial method of
surface mining for coal. In fact, the controversy that surrounds
mountaintop removal makes it difficult to define this mining method.
Proponents of mountaintop removal in the coal industry contend that
this method of mining has existed for decades and only differs from
other surface mining in that it occurs near the top of mountains. 4
Those opposed to mountaintop removal claim that this type of mining
is solely attributable to recent technological advances that increase
coal operators' profit margins and degrade the culture and
environment of Appalachia.5 At a minimum, both sides agree that
mountaintop removal is a method of mining that involves flattening
or nearly flattening mountaintops by removing the top portion of rock
and dirt, called "overburden,"6 in order to mine coal seams.7
The sharpest criticisms of mountaintop removal concern the
fact that coal companies mining by this method can have the
requirement to "restore the approximate original contour of the land"8
waived by certifying that the affected land will be put to "an equal or
better economic or public [post mining] use." 9 In turn, eliminating
this requirement leads to the controversial practice of disposing the
excess spoilage resulting from the mountaintop flattening by pushing
it over the sides of mountains and creating valley fills.10

4

Mountaintop Mining, at http://www.mountaintopminin,.com (last visited Aug. 2,

2000).
at
Vanishing
Breed,
Pie,
Voices
A
Patricia
Bragg.
'See
httn://www.wvcoalfield.com/voices.htm (last visited Feb. 10, 2000).
630 C.F.R. § 701.5 (1999) (defining overburden as "material of any nature,
consolidated or unconsolidated, that overlies a coal deposit, excluding topsoil').
71d. § 785.14 (defining [m]ountaintop removal as 'surface mining activities, where
the mining operation removes an entire coal seam or seams running through the upper fraction
of a mountain, ridge or hill ... by removing substantially all of the overburden off the bench
and creating a level plateau or a gently rolling contour, with no highways remaining[.]).
830 U.S.C. § 1265(b)(3).
9
1d. § i265(e)(3)(A).
10
Bragg, 72 F. Supp. 2d at 646.
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B. General Regulatory Structure
After many years and failed attempts to regulate surface
mining" Congress passed the Surface Mining Control and
Reclamation Act of 1977 ("SMCRA").' 2 "SMCRA created a national
regulatory program to prevent significant environmental damage
from surface coal mining." 13 SMCRA gave the states primary
responsibility for the regulation of surface mining but mandated
"federal standards for surface mining and reclamation."" 4 SMCRA
created the Office of Surface Mining ("OSM") to serve as the
administrator of the Act's programs, assist development of state
programs, and ensure that these programs were consistent with the
goals and mandates of the federal act. 15 The OSM created national
surface mining standards that could not be diluted by state programs
hydrology, soil
but allowed flexibility to suit the "specific topology,
6
characteristics, and other conditions in each state."
SMCRA contains broad, general standards that address, inter
alia, "environmental protection performance standards"' 7 and general
areas18
prohibitions on surface mining activities within certain
Pursuant to these broad standards, the OSM promulgated regulations
that control various environmental impacts of surface mining.' 9
Included among the concerns addressed by these OSM regulations
2
20
were water-quality protection, reclamation, post-mining land use, '
and disposal of excess overburden, referred to as "excess spoil. 22
The OSM has also promulgated regulations limiting or prohibiting
surface mining in certain areas such as near roads, churches, schools,
dwellings, and places of historical significance.23
"in fact, as early as 1940 Senator Everett Dirksen of Illinois "introduced a bill that
would have required restoration of mined land to its approximate original contour." Uday
Deasi, The Politics of Federal-StateRelations: The Case of Surface Mining Regulations, 31
NAT. RESOURCES J. 785, 787 (1991).
1230 U.S.C. §§ 1201-1328 (1999).
13Deasi, supranote 11, at 790.
'W1d. at 791.
5

1 1d.
16/d.
1730 U.S.C. §1265.
8

See Id. §1272.
'930 C.F.R. §§ 816.41, et. seq. (1999).
20
211d. §§ 816.41, 816.43, 816.57.
/d. § 816.133.
22
d. §§ 816.71-72. During any typical earth removal operation the removed
material swells leaving more than needed to refill the original area. Thus in non-mountaintop
removal surface mining, which usually requires the mined area be returned to its "approximate
original contour," the remaining material is referred to as "excess spoil." Bragg, 72 F. Supp. 2d
at 646.
23
30.C.F.R. § 761.11 (2000).
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C. Mountaintop Removal-Specific Regulations
The OSM has specific performance standards for
mountaintop removal in 30 C.F.R. § 824.11.24 This OSM regulation
combines other general requirements of surface mining operations
with a general focus on mountaintop removal's distinguishing
to return the mined land to
characteristic- waiver of the requirement
25
its "approximate original contour."
Under § 824.11, the OSM grants a mountaintop removal
permit with a variance from the approximate original contour
requirement if the federally approved state regulatory program
requires the coal operator to meet guidelines concerning the
following issues: postmining use of the affected area; protections
against slides and erosion due to overburden; the creation of a
24 (a)

Under an approved regulatory program, surface coal mining activities may be

conducted under a variance from the requirement of this subchapter for restoring affected areas
to their approximate original contour, if(1) The regulatory authority grants the variance under a permit, in accordance with 30 CFR
785.14;
(2) The activities involve the mining of an entire coal seam running through the upper fraction
of a mountain, ridge, or hill, by removing all of the overburden and creating a level plateau or
gently rolling contour with no highwalls remaining;
(including
(3) An industrial, commercial, agricultural, residential, or public facility
recreational facilities) use is proposed and approved for the affected land;
(4) The alternative land use requirements of § 816.133(a) through (c) of this chapter are met;
(5) All applicable requirements of this subchapter and the regulatory program, other than the
requirement to restore affected areas to their approximate original contour, are met;
(6) An outcrop barrier of sufficient width, consisting of the toe of the lowest coal seam, and its
associated overburden, are retained to prevent slides and erosion, except that the regulatory
authority may permit an exemption to the retention of the coal barrier requirement if the
following conditions are satisfied:
(i) The proposed mine site was mined prior to May 3, 1978, and the toe of the lowest seam has
been removed; or
(ii) A coal barrier adjacent to a head-of-hollow fill may be removed after the elevation of a
head-of-hollow fill attains the elevation of the coal barrier if the head-of-hollow fill provides
the stability otherwise ensured by the retention of a coal barrier;
(7) The final graded slopes on the mined area are less than Iv:5h, so as to create a level plateau
or gently rolling configuration, and the outslopes of the plateau do not exceed lv:2h except
where engineering data substantiates, and the regulatory authority finds, in writing, and includes
in the permit under 30 CFR 785.14, that a minimum static safety factor of 1.5 will be attained;
(8) The resulting level or gently rolling contour is graded to drain inward from the outslope,
except at specified points where it drains over the outslope in stable and protected channels.
The drainage shall not be through or over a valley or head-of-hollow fill.
(9) Natural watercourses below the lowest coal seam mined are not damaged;
(10) All waste and acid-forming or toxic-forming materials, including the strata immediately
below the coal seam, are covered with non-toxic spoil to prevent pollution and achieve the
approved postmining land use; and
(11) Spoil is placed on the mountaintop bench as necessary to achieve the postmining land use
approved under paragraphs (a)(3) and (a)(4) of this section. All excess spoil material not
retained on the mountaintop shall be placed in accordance with 30 CFR 816.41 and 816.43 and
816.71 through 816.74.
2530 C.F.R. § 824.11 (a).
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flattened or rolling area on top of the mountain; the protection of
watercourses below the lowest coal seam mined; the prevention of
pollution from mining-exposed acid or toxic-forming materials; the
placing of spoil throughout the mined area in a manner consistent
with the specified postmining use; and the 26disposing of excess spoil
and those designed to protect water quality.
The postmining use requirement for mountaintop removal
permit approval and subsequent approximate original contour waiver
is satisfied if, "after consultation with the appropriate land use
planning agencies, if any, the potential use of the affected land is
deemed to constitute an equal or better economic or public use."27
Currently, 28 coal operators are required to demonstrate postreclamation compliance with several water quality standards prior to
commencing mountaintop removal. Potential mountaintop removal
operators are required to attain multiple CWA permits, including; (1)
a Section 401 permit certifying that proposed discharge will not
violate applicable water quality standards; 29 (2) a Section 402 permit
allowing discharge of pollutants from a particular point source into
United States' waters 3° and: (3) a Section 404 permit that allows
discharge of fill and dredge material into United States' waters. 3
These CWA provisions also intermesh with SMCRA water quality
protections 32 mandated by the OSM's "buffer zone" rule. 33 This
regulation prohibits the disturbance of any "land within 100 feet of a
perennial stream or an intermittent stream" by surface mining
activities.34 The regulation makes an exception where the state
regulatory authority specifically authorizes such activities within a
closer range and only to the extent that such state policy does not
"contribute to the violation of applicable State or Federal water
quality standards, and will not adversely affect the water quantity and
quality or other environmental resources of the stream."35 The
rule are the
federal and state standards referred to in the buffer zone
36
CWA and the matching state protections, respectively.
26

1d"
2730 U.S.C. § 1265(e)(3)(A); See also 30 C.F.R. §§ 816.133, 824.11.
28
Some of the regulatory practice which follows in this section has been called into
question by the Memorandum Opinion and Order issued in Bragg, which had been stayed at the
time this note was written.
2933 U.S.C. § 1341 (2000).
3
Id.§ 1342.
"Id. § 1344.
3'230 U.S.C. § 1265(b)(18), (24).
"30
34

C.F.R. § 816.57.

1d.
35 Id.
3630 C.F.R. § 816.57 (2000).
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II. CASES

A. The Odd Relationship Between Mountaintop Removal and
Kentucky's Black Mountain
Black Mountain is the tallest of the Cumberland Mountains
of southeastern Kentucky and southwest Virginia." The mountain's
ridge extends from Harlan County, Kentucky for twenty-eight miles
to Wise County, Virginia.38 Black Mountain rises 4150 feet in
Harlan County, making it the highest elevation within Kentucky.39
"Much of the land comprising Black Mountain is unique in Kentucky
as the only place where the elevation exceeds 3,600 feet above sea

level.s%4°
In 1997 and 1998 word spread among the residents of Harlan
County that mountaintop removal would soon be used to extract coal
from the peak of Black Mountain. 1 In fact, mountaintop removal
was already employed on Black Mountain at that time; however, the
technique had been used on only fifty-six acres of the near 4,200
Jericol Mining Inc.'s
acres on which mining was permitted. 42
application to mine within 1100 feet of Kentucky's highest summit
precipitated the fears of Harlan County residents and
environmentalists, but, according to some reports, the permit
application did not contain a request for a variance from the
approximate original contour requirements and mountaintop
removal. 43 The amendment mistakenly labeled the proposed coal
removal method as mountaintop removal but did not include the
language, findings, and declarations required under the state law
patterned from the federal regulation of applications for mountaintop
removal variances, discussed supra.44
It appears that the application confused mountaintop removal
with "point removal." Point removal is similar to mountaintop
removal on a smaller scale in that it necessarily removes an
3

Kentuckian's for the Commonwealth, Petition To DesignateArea as Unsuitable
For Mining Pursuantto Section 522 of the Surface Mining Control and Reclamation Act of
1977, at h w://www.aopalnet.org/oetition.thm (last visited Nov. 30, 1999).
39

1d. Only the highest portion of the mountain is referred to as 'Black Mountain."
1d. (citing Sherri Evans, Last Standfor Kentucky's Most Unique Islandof
Biodiversity, I KENTUCKY ALIVE).
41
Kimberly Hefiling, Black Mountainat Center of Debate:Environmental Activists
Effect of Mining, HARLAN DAILY ENTERPRISE, Sept. 7, 1998, at 1.
Concerned4About
2
1d.
43
1d.
"Telephone Interview with Tom Fitzgerald, Director of the Kentucky Resources
Council and attorney for the local Harlan KFTC chapter in the BMA (Feb. 2, 2000).
40
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outcropping of a mountain in a limited area. On Black Mountain,
point removal was to occur because contour mining on two sides of
the mountain would merge at the end point of the ridge. However,
Jericol requested traditional strip mining with approximate original
contour requirements for most of the 608 acres covered by the permit
amendment.4 5
Residents feared that this permit, which allowed limited
flattening near the peak of the mountain, would lead to amended
permits and the ultimate destruction of the Black Mountain
environment and its surrounding cultural heritage."' Harlan County
native Darlene Wilson stated, "I call it 'creeping permititis.' Once it
gets hold
of a few acres it will amend itself and it will continue to
47
grow.9

The reaction by the residents of Harlan County is significant
because the mere prospect of mountaintop removal 48 on Black
Mountain evoked a stronger reaction and drew "more attention than
any other mining plan . . . in nearly 21 years. 4 9 Even after the
hundreds of local residents, students, and activists attended public
hearings at which Jericol explained that it was not requesting to
flatten the peak of Big Black Mountain, the specter of mountaintop
removal evoked further action.
This action took the form of a petition 5° filed by Kentuckians
for the Commonwealth ("KFTC"), an environmentalist group with
members in Harlan County, to have portions of Black Mountain
above certain elevations declared "unsuitable for mining. "51 After
initial resistance by coal interest holders and coal companies, 5 2 the
petition was settled by a multi-party agreement ("BMA" or "the
agreement") that involved the following: (1) the purchase of timber
rights by the state of Kentucky; (2) the establishment of a timber
easement; (3) restrictions on surface mining above certain elevations;
and (4) a purchase of mineral rights from Jericol outlined in one
permit and a modification of that company's reclamation procedures
in another existing permit application. The latter modified permit
45

Joseph Gerth, Voices Raised to Stop Mining of Mountain, THE COURIER J., Jan. 15,

1999, at Al.46

Id.

47

1d.

48

Judy Jones, Coal Firms:Mine Petition has Errors,Group Seeks Ban on Mining on
THE COURIER J., Feb. 13, 1999, at BI.
Black Mountain,
49
Gerth, supra note 45 (paraphrasing a Jan. 14, 1999 interview of Carl Campbell,
Commissioner of the Kentucky Department of Surface Mining).
50
Hefling supra note 41.
See 30 U.S.C. §§ 1201-1328 (2000) (allowing such designation); see also KY.
REV. STAT. 52§§ 350.465(2)(b), 350.610 (1998); 405 Ky. ADMIN. REGS. 24:001 (1999).
Hefling, supra note 41.
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included a requirement of "the return of all mined areas to
approximate original contour. 5 3 On August 1, 2000, the state paid
S3Agreement In Principle On Black Mountain ('BMA" or 'the agreement'), Re:
Resolution of Lands Unsuitable Petition 98-2, April 16, 1999 as follows:
Dear Counsel and Unrepresented Parties:
This letter is written to express our agreement (hereinafter "Agreement") reached
during negotiations the week of March 29, 1999 concerning the above-referenced Petition.
Consistent with the provisions of Section 1,this Agreement is intended to be binding on all
Parties and their successors and assignees and enforceable in Franklin Circuit Court by any
party seeking remedies including specific performance of any term herein. All Parties have
consulted with or been represented by counsel and have determined that the following
compromise is in their best interests. Upon the full execution of this Agreement and only after
the provisions of Section 1 are satisfied, all Parties agree to execute any and all documents
necessary to accomplish the purposes as set forth below.
Section 1.The Parties agree that upon execution of this Agreement, the currently
scheduled Lands Unsuitable Petition hearing set for May 4, 1999 will be rescheduled for June 3,
1999, or as close to that date as possible. With the exception of this paragraph, which moves the
date of LUP 98-2 hearing, no other provision of this Letter Agreement shall become effective
unless and until a written agreement is executed by the Petitioners, Intervening Petitioners, the
Cabinet and Jericol Mining, Inc. regarding a modified mining and reclamation plan for
848-0140 Amendment #2 and the lower (Wax) seam of Permit No. 848-5262. If such an
agreement regarding 848-0140 Amendment No. 2 and the lower (Wax) seam of Permit No.
848-5262 is not reached and executed by the Petitioners, the Intervening Petitioners, the
Cabinet and Jericol Mining, Inc., by April 30, 1999, the LUP 98-2 hearing will take place on
June 3, 1999, or as close to that date as possible, and this Agreement and all agreements,
representations and commitments in the agreement or made pursuant thereto shall otherwise be
null, void, and of no force or
effect.
The Parties further agree and understand that with the exception of the agreement in
this section to move the date of the hearing, none of the commitments, representations,
understandings and agreements contained in this Letter Agreement are effective as against the
Petitioners, or the LUP 98-2 Petition until and unless the documents numbered 1-5 under the
heading "Mechanisms" are executed.
The Parties (hereinafter referred to as the "Parties") to this Agreement are identified
as follows:
I. "Petitioners" are the Kentuckians for the Commonwealth, and its representative members,
Hazel King and Gary Short.
2. "Intervening Petitioners" are Trout Unlimited, Larry Wilson and Sheila Wilson.
3. "Intervenors" are Arch Coal, Inc.; Ark Land Company; Apogee Coal Company; Lone
Mountain Processing, Inc.; Harlan Reclamation Services, LLC; Penn-Virginia Corporation;
Nally & Hamilton Enterprises, Inc.; Jericol Mining, Inc.; Resource Development, LLC.
DEFINITIONS
As used in this Agreement the following terms shall have the following meaning:
1. The term "Cabinet" shall mean the Kentucky Natural Resources and Environmental
Protection Cabinet.
2. The term "Petition Area" shall mean that land above the 3,000 foot elevation contour as
indicated on the USGS map included with Lands Unsuitable Petition 98-2. The Petition Area is
depicted in yellow on Exhibits A and B.
3. The term "Timber Purchase Area" shall mean the contiguous area of land at the line of the
Petition Area above the 3,800 foot elevation contour plus a 200 foot vertical buffer zone below
said contour as more particularly depicted in red hatch on the map attached hereto as Exhibit A.
Excluded from this term are any areas included in the term "Mineable Area" as defined below.
4. The term "Timber Conservation Easement Area" shall mean that land above the 3,000 foot
elevation contour as indicated on the USGS map included with the Lands Unsuitable Petition
98-2 (Petition Area), excluding the Timber Purchase Area. The Timber Conservation Easement
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Area constitutes approximately 20,000 acres and is depicted in green hatch on the map attached
hereto as Exhibit A.
5. The term "Mineable Area" shall mean that land between the 3,000 foot elevation contour
indicated on the USGS map included with the Lands Unsuitable Petition 98-2 (Petition Area) to
either the 3,200 foot contour or 200 vertical feet above the High Splint coal seam, whichever is
higher. The term "Mineable Area" shall also include those areas specifically described in this
Agreement under the section titled "Mineable Area." The Mineable Area is depicted in red
hatch on the map attached hereto as Exhibit B.
TIMBER PURCHASE AREA
The Parties agree to use their best efforts to persuade the owners of timber rights in
the Timber Purchase Area to sell, donate, or otherwise transfer such rights as they may have in
said timber to the Kentucky Nature Preserves Commission or other Kentucky state agency as
may be designated by the Heritage Land Conservation Fund. All Parties shall use their best
efforts to obtain an option to purchase such timber rights within 45 days of the execution of this
Agreement. It is agreed that any such transfer shall reserve all subsidence rights in the Timber
Purchase Area and that in no event shall the Parties, or the beneficiary of said transfer, advance
the argument that the Timber Purchase Area be classified as a renewable resource land, as that
term is defined at 405 KAR 8:001.
TIMBER CONSERVATION EASEMENT AREA
The Parties agree to use their best efforts to secure a conservation easement within
45 days of the execution of this Agreement to the benefit of the Kentucky Nature Preserves
Commission or other Kentucky state agency as may be designated by the Heritage Land
Conservation Fund for the entirety of the Timber Conservation Easement Area. The Parties
agree to use their best efforts to encourage the owners of timber rights in the Timber
Conservation Easement Area to commit to sustainable forest practices and to commit to Best
Management Practices for developing this resource. Nothing in this Agreement shall prohibit
the Intervenors from removing timber from within a permitted area in furtherance of a
permitted surface coal mining and reclamation activity. It is agreed that any such conservation
easement shall reserve all subsidence rights in the Timber Conservation Easement Area and that
in no event shall the Parties, or the beneficiary of the easement, advance the argument that the
Timber Conservation Easement Area be classified as a renewable resource land, as that term is
defined at 405 KAR 8:001.
ACCESS TO PETITION AREA
The Intervenors will use their best efforts to negotiate within 45 days of the
execution of this Agreement limited access to the Petition Area to the Kentucky Nature
Preserves Commission; the Cabinet; the Kentucky Department for Fish and Wildlife Resources
and Kentucky state universities for the limited purposes of inventory and the performance of
scientific investigation. The Intervenors require: seventy-two (72) hour advance notice of any
desired access entry to the Petition Area, said notice to be given to both the appropriate
landowner and coal operator for the area to be entered (said access not to be unreasonably
withheld); the execution of waiver of liability and; the submission to Arch Coal, Inc., Ark Land
Company, Penn-Virginia Corporation, Blackwood Land Company, Inc., Blackwood Operating
Company and Pocahontas Land Company, on a quarterly basis, a written summary of the
results of the investigations, inventories or scientific activities conducted on or relating to the
Petition Area.
All Parties to this Agreement agree that under no circumstances, nor at any time,
shall the Petition Area, or any part thereof, be deemed a "public park" as that term is defined at
KRS Chapter 350 and the regulations promulgated pursuant thereto.
MINEABLE AREAS
A. General
Surface coal mining and reclamation activities, including underground mining, may
be conducted in the Mineable Area. For any such surface coal mining and reclamation activity
the Parties acknowledge that the Cabinet will make a determination, on a case by case basis, as
to the applicability the regulations and statutes listed on Exhibit C hereto.
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The Parties further agree that any surface coal mining activity in the Mineable Area
shall not be subject to any additional requirements or conditions not authorized by statutes and
regulations as they currently exist or as may exist in the future. All Parties reserve all rights and
defenses they may have regarding the issuance of said permits or other permits in the Mineable
Areas, including the right to challenge the issuance of said permits under state or federal law.
B. Fugitt Creek and Breedens Creek
The Parties agree that the following applications: Fugitt Creek permit application
(No. 848-0179), the Breedens Creek permit application (No. 848-0178) or the Nally and
Hamilton Enterprises, Inc. permit application (No. 848-0189) are not within the scope of this
Agreement or LUP 98-2. The Parties acknowledge that these applications propose limited
disturbances within the Petition Area, but those limited disturbances shall not prohibit the
issuances of any or all of said applications provided that the applications are otherwise eligible
for issuance. All Parties reserve all rights and defenses they may have regarding the issuance of
said permits or other permits in these watersheds.
C. Jericol Mining
The Parties agree to confer and attempt agreement concerning the development of a
modified mining and reclamation plan for Jericol Permit 848-0140 Amendment No.2, and for
the lower (Wax) seam included in the mine plan for Permit No. 848-5262, including evaluation,
but not limited to, of additional silt control measures such as silt fences and/or straw bales; the
return of all mined areas to approximate original contour, except for areas excluded from that
definition; the designation of forest lands as the post mining land use; the construction and/or
maintenance of a berm throughout the permit area at the lowest coal seam mined; and the
minimization of the size of the hollow fill proposed for Razor Fork. In the event that the Parties
agree on a modified mining and reclamation plan, and the permit application and any issued
permit incorporates such mining plan and is otherwise in accordance with law, the Petitioners
and Intervening Petitioners will not challenge issuance of permit 848-0140, Amendment No. 2
or permit no. 848-5262 in any manner whatsoever including, but not limited to, any challenges
under the Clean Water Act or SMCRA.
Jericol Mining, Inc. will not enter or begin operations on the number 14 coal seam
portion of Permit No. 848-5262 for a period of six (6) months. During said time, the Petitioners
and Cabinet, as well as all other Parties, shall use their best efforts to secure funding necessary
for purchase of the Jericol Mining, Inc. and Penn-Virginia Corporation interests in the No. 14
coal seam reserves within Permit No. 848-5262 as well as any additional recoverable Jericol,
Penn-Virginia and Blackwood coal reserves known as the No. 14 seam, not included in said
permit, but within the Petition Area. The Parties agree that the purchase price of said interests is
to be determined in accordance with applicable State law. If the purchase terms are not
complete within six (6) months of the date of this Agreement, all Parties shall be free to
exercise whatever rights they may have in regard to Permit No. 848-5262 as well as the
permitting and development of the currently unpermitted No. 14 coal seam reserve.
Neither LUP 98-2, nor that Agreement, in any way restrains the Cabinet from
processing or issuing the transfer of Intrepid Coal Corporation Permit No. 848-5367 to Jericol
Mining Permit No. 848-5380.
D. Harlan Reclamation Services
Neither the LUP 98-2 process nor this Agreement shall impede or restrain Cabinet
from processing or issuing permits to Harlan Reclamation Services, or its transferees, currently
pending as applications numbered 848-5376, 848-5377 and 848- 5379, or from processing or
issuing any permit revisions or renewals to Harlan Reclamation Services, or its transferees,
except to the extent set out in this Agreement.
SUBSIDENCE
The Parties agree that subsidence control plans will not be required for any
underground mining activity within or beneath the Petition Area.
ADVANCE NOTIFICATION
Intervenors acknowledge the Agreed Order, referred to at paragraph number three
(3) under the section entitled Mechanism herein, will require advance written notice of any new
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surface coal mining permit or amendment proposed within the Petition Area. Said notice is to
be given at the time the preliminary application is filed and is to be sent via certified mail to the
person designated by the Petitioner. The Petitioner shall have the obligation to notify the
Intervenors in writing if the recipient of notice is changed.
The Petitioner's designee is:
Tom Fitzgerald
Kentucky Resources Council
Counsel for the Kentuckians for the Commonwealth
P.O. Box 1070
Frankfort, Kentucky 40602
GENERAL
The Parties agree that nothing in this Agreement shall prohibit the location, siting or
construction of any hoist and ventilating ducts, shafts, support facilities for underground
mining, access roads, boreholes, or other surface disturbances or facilities in support of any
underground mining activity at any location within the Petition Area.
The Parties agree that this Agreement creates no restriction on full extraction
underground mining activities outside or under the Petition Area.
The Parties agree that nothing in this Agreement shall be applicable to, or interfere
with, any validly issued surface coal mining and reclamation permit situated wholly or in part in
the Petition Area This Agreement shall in no way prohibit the continued surface coal mining
and reclamation activities on Nally and Hamilton Enterprises, Inc. permit (No. 848-0174).
In the event that a written agreement concerning the modified mining and reclamation plan for
Jericol Permit 848-0140 Amendment #2 is not executed by the Petitioners, the Intervening
Petitioners, the Cabinet and Jericol Mining, Inc. by April 30, 1999, the LUP 98-2 hearing will
take place on June 3, 1999 and this Letter Agreement and all other agreements made pursuant
thereto shall otherwise be null, void, and of no force or effect.
MECHANISM
The following mechanisms shall be used to carry out the terms of this Agreement
and the Parties further agree to negotiate in good faith and to execute, or to cooperate in good
faith to secure appropriate signatories to execute all such documents that may be necessary to
effectuate this Agreement including, but not limited to, the following:
I. An agreement that the currently schedule Lands Unsuitable Petition hearing set for May 4,
1999 be rescheduled for June 3, 1999, or as close to that date as possible.
2. A Sales Option Agreement between the owners of the timber for the Timber Purchase Area
and the Kentucky Nature Preserves Commission or other Kentucky state agency as may
designated by the Heritage Land Conservation Fund. The document is to provide that the area
does not constitute a renewable resource land and that the beneficiary of the sale will not
require a subsidence control plan for any surface coal mining and reclamation activities within
or under the Timber Purchase Area.
3. A Timber Conservation Easement Agreement between owners of timber rights and the
Kentucky Nature Preserves Commission or other Kentucky state agency as may designated by
the Heritage Land Conservation Fund. Said agreement shall specifically provide that the area
does not constitute a renewable resource land and that the beneficiary of the easement will not
require a subsidence control plan for any mining activities within or under the Timber
Conservation Easement Area.
4. A Sales Option Agreement between Jericol Mining, Inc., Penn-Virginia Corporation,
Blackwood and the Kentucky Nature Preserves Commission (or other Kentucky state agency as
may designated by the Heritage Land Conservation Fund) for the purchase of the No. 14 coal
reserves contained in Permit 848-5262 and additional unpermitted No. 14 coal reserve within
the Petition Area.
5. An access agreement for the Petition Area.
The Parties agree that this Agreement shall be tendered to the Cabinet with the full
understanding and agreement (as set forth in the Cabinet's lettea) that the terms herein shall be
incorporated into an Order pursuant to 405 KAR 24:030, Section 3 fully resolving all
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roughly $4.2 million to the interest-holding parties of the BMA for
the mineral and timber rights outlined in the agreement. 54 "Although
the state appraisals were at about half of the companies' original
asking price, the companies were bound to accept the state's offer." 55
the agreement allowed the companies to sue for additional
However,
56
money.
B. BRAGG V. ROBERTSON

On July 16, 1998, citizens of West Virginia and
environmentalist groups instituted a civil action in United States
District Court for the Southern District of West Virginia against
officials of the United States Army Corps of Engineers ("Corps" or
"federal defendants") and the West Virginia Department of
Environmental Protection ("DEP"). 57 The complaint alleged a pattern
and practice of failing to carry out statutory duties, and violations of
the statutory mandates of the SMCRA, CWA, the National
Environmental Policy Act ("NEPA"), 8 and the Administrative
Procedure Act ("APA"). 59 The plaintiffs specifically claimed that the
Corps' practice of issuing permits required for valley fills incident to
mountaintop removal violated the NEPA, and that such practice
constituted illegal segmentation of the mountaintop removal
operation. 60 The Plaintiffs also alleged that the head of the DEP
violated his duties under the SMCRA during the course of issuing
mountaintop removal permits.6 '
The plaintiffs contended that this unlawful pattern and
practice was evidenced by the permit granted for mountaintop
removal at Spruce Fork #1 ("Spruce Mine"), operated by intervening
defendant, Hobet Mining, Inc. 62 After a series of complicated
procedural moves, 63 the plaintiffs sought a preliminary injunction

allegations set forth in LUP 98.2. Said Order should contain findings that the provisions of this
Agreement and associated documents adequately protect the values of concern to all Parties.
54Black Mountain Deal Done, LEXINGTON HERALD-LEADER, Aug. 2, 2000, at B3.

551d.

S6SId.
'7Bragg, 54 F. Supp. 2d 635.
5
National Environmental Policy Act, 42 U.S.C. § 4321 (2000).
59
Administrative Procedure Act, 5 U.S.C. §§ 553, 706(2)(A) (2000); Bragg, 54 F.
Supp. 2d at 638.
54 F. Supp. 2d at 638.
66aBragg,
1
ld.
62

1d.

63

Specifically, a reservation in a partial settlement led to the reinstitution of several
of plaintiffs claims in the particular context of Hobet's Spruce mine and to the intervention of
several coal interests. Id. at 637-39 (explaining the procedures applied in this case).
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against the Corps and DEP, designed to stop the issuance of the
Spruce mine permit. 64
In considering the action, the court balanced the potential
harms to the plaintiffs - in the form of the potential environmental
effects of the mine and damage caused by other mountaintop removal
sites near this proposed site - against the "temporary" economic loss
that the injunction would cause Hobet and its employees; the court
65
found that the balance tipped decidedly in the favor of the plaintiffs.
It noted that, even though the SMCRA considered economic
interests, it was "intended to protect against the environmental"
impacts of surface mining.66 Hobet's economic harm was considered
to be of a temporary nature, while the effects to the environment from
its mine were seen as "imminent and irreversible." 67 Thus, the court
granted the plaintiffs' motion and stopped Rpermit issuance and
premining development at the Spruce mine cite.
The court also ruled in favor of the plaintiffs' declaratory
action, noting a likelihood of success on specific counts of
abrogation of the Corps' and DEP's duty to follow the mandates of
SMCRA, CWA, and NEPA. 69 Finally, the court noted that other
serious legal questions about issuing permits in violation of SMCRA
and CWA remained.70 In a bit of foreshadowing, the court expressed
particular concern about the DEP granting a buffer zone variance
prior to making statutorily required findings. 71 These concerns
eventually led the court to order that mountaintop removal violates
the CWA, a controversial result that created the gridlock that nearly
killed the federal budget.72
C. Mountaintop Removal Violates the Buffer Zone Rule and the
CWA
In October 1999, the parties returned to the courtroom; the
Bragg Court granted Summary Judgment for the plaintiffs on two
6'1d. at 639.
6
ld. at 645.
66Bragg,
54 F. Supp. 2d at 645.
67
1d.

6

'1d. at 646-51.

69

1d.

7°Id. at 651-52.
71
' d. at 651 n.27.
72Ken Ward Jr., Clinton Backs Off Mining Rider; Byrd Legislation Unnecessary in
Light of Stay, White House Says, CHARLESTON GAZETTE, Oct. 31, 1999, at IA. The venerable
Senator Byrd of West Virginia initially threatened to unleash one of his colorful filibusters to
hold up the passage of the federal budget if the effects of the Bragg Order on West Virginia's
coal industry were not lessened by Congressional action, but he eventually relented to the
addition of a rider to the federal budget which ultimately failed.
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pattern and practice counts against officers of the Corps and DEP.7 3
One successful count alleged that the Director of the DEP "engaged
in a pattern and practice of approving buffer zone variances 74 based
on permit applications that did not include findings required before
such variances may be approved."7 5 The other successful count
alleged that the DEP "Director's authority under this rule does not (or
that
cannot) extend to permitting activities, in particular, valley fills,
76
bury substantial portions of intermittent and perennial streams."
Judge Haden began his consideration of the Plaintiffs' motion
for Summary Judgment on these counts by detailing the undisputed
facts of the case.7 The West Virginia DEP director and his agents
consistently admitted that they did not require SMCRA and state
buffer zone rule findings to authorize mountaintop removal valley
fills pursuant to a buffer zone variance.7 8 The required findings for a
variance from the buffer zone rule under West Virginia and federal
law require that the mining
1) not adversely affect the normal flow or 2) gradient
of the stream, 3) adversely affect fish migration or 4)
related environmental values, 5) materially damage
the water quantity or 6) quality of the stream and 7)
will not cause or contribute to violations of
applicable State or Federal water quality standards.79
The West Virginia officials further admitted that typical,
approved mountaintop removal permit applications normally stated
that surface mining necessitated the precise environmental
disturbances protected by the rule.80 Specifically, the officials
admitted to the practice of granting variances in mining applications,
stating that compliance with the variance requirements could not be
achieved. 81 The defendants also failed to deny that the valley fills
buried stream segments and argued that the buffer zone rule did not
apply to buried stream segments because those streams no longer
existed. 82
73Bragg,72 F. Supp. 2d at 645.
74

See infra text at I.C.
7"Bragg,
72 F. Supp. 2d at 647.
6
71d.
771d.
781d.

791d.at 646-47 (citing W.VA.CODE ST. R. title 38 § 2-5.2 (numerals added) and 30
C.F.R. § 816.57).
g)Id. at 647-48.
8
'Bragg, 72 F. Supp 2d at 647.
8

'd. at 648.

2000-2001]

SURFACE MINING

The defendants asserted three arguments against plaintiffs'
motion for summary judgment on the buffer zone counts.8 3 First, as
stated above, the defendants argued that the buffer zone rule and the
corresponding water qualit4 standards did not apply to segments of
streams completely buried. Second, the defendants contended that
when the buffer zone rule was read in conjunction with other
SMCRA protections it was evident that it did not prohibit valley
fills. 8 5 Third, the defendants asserted that a Memorandum of
Understanding ("MOU") entered into by the DEP, the United States
Environmental Protection Agency ("EPA"), the OSM, and the Corps,
which allowed valley fills in intermittent and perennial streams and
compliance with buffer zone variance requirements by meeting
comparable CWA requirements, made plaintiffs' findings on stream
fills moot and warranted summary judgment in plaintiffs' favor.8 6
The court rejected defendants' first argument by showing that
segments and parts of streams are protected by applicable SMCRA
rules and regulations.8 7 Defendants argued that the buffer zone rule
applied to the "health" of the stream as a whole and not particular
segments, but this was rejected as leading to the illogical conclusion
that "miles of streams could be filled and deeply covered with rock
and dirt, but if some stretch of water downstream of the fill remains
undiminished and unsullied, the stream has been protected."8 8
Next, the court dispensed with defendants' second contention
that the buffer zone rule was superfluous by harmonizing the rule
with other SMCRA provisions.8 9 It rejected the defendants argument
which was premised on an inconsistency within a state regulation that
allowed overburden dumping into "natural drainways." 90 The court
looked to the regulatory definition of a "natural drainway" which
distinguished those watercourses from "intermittent and perennial
streams" protected by the buffer zone rule. 9' The court also rejected
92
the argument that a regulation allowing "rock-core chimney drains"
in head-of-hollow fills implied that valley fills over intermittent and
perennial streams were lawful.93 The defendants contended that the
allowance of the drains in the regulation necessarily allowed valley
83

1d. at 647-48.
"Id. at 648.
&51d.
"I1d. at 65 1.
Mid.
' 91d. at 652-54.
9°M. at 652.
91

1d.

9230 C.F.R. § 816.72(b) (2000).
93
Bragg, 72 F. Supp. 2d at 652.
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fills covering streams protected by the buffer zone rule. The court
dealt with this assertion by quoting language in the same regulation
that prohibited such devices in areas with streams protected by the
buffer zone rule.94 The court also noted that no other SMCRA
regulation contemplated stream fills inconsistent with the buffer zone
rule's protections.
Lastly, the court rejected the defendants' third argument
related to the MOU. 95 The defendants argued that the MOU was an
interpretation of existing duties under CWA provisions applicable to
surface mining through long standing practices; and that thus, the
According to the
court owed great deference to its conclusions.
MOU, CWA § 404 gave the Corps the authority to issue permits
allowing valley fills to cover streams.97 In addition, the MOU stated
that CWA Section 404(b)(1) Guidelines could be substituted for the
buffer zone variance findings because they were comparable." The
court agreed that the MOU was interpretive and entitled to the
deference of the "plainly erroneous or inconsistent with regulation"
standard of review. 99
Under that standard, the court first addressed Defendants'
argument that pursuant to the MOU, CWA § 404 permits allowed
valley fills in areas with intermittent or perennial streams.1° The
court observed that the § 404 permits allowed dredge and fill
operations in waters of the United States.' 0 ' Next, the court defined
dredged materials as those excavated from U.S. waters and defined
fill materials as those used for the primary purpose of replacing
aquatic areas with dry materials. 0 2 The court opined that overburden
and excess spoil was obviously not dredged from U.S. waters but
instead was dumped into valleys with the primary purpose of
eliminating waste, not the incidental filling of streams within the
valley.'0 3 Based upon this finding, the court held that the Corps'
CWA § 404 permit authority does not include allowing valley fills
for coal mining waste disposal.1 4
The court then addressed broad CWA § 404 (b)(1)
Guidelines promulgated by the EPA that the MOU proposed to
4

id.

"Id. at 652-60.

%Id.at 652-55.
71d. at 654.
981d. at 648.
"Id. at 655.
1IOld.
'0'Id. at 656.
102id.

-"Id.at 655-57.
'"Id.at 657.
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substitute for the buffer zone findings. 10 5 The EPA guidelines under
CWA §404 defined "fill" to include any pollutant that enters and
changes the bottom elevation of United States waters for any
reason.10 6 Thus, the defendants argued that the EPA guidelines made
07
CWA regulation of mountaintop removal valley fills appropriate.1
However, the court's holding that the guideline authority could be no
larger than that of CWA § 404, which had already been held
inapplicable to mountaintop removal valley fills, precluded this
argument.10 8 Based upon this reasoning the court held that the buffer
zone rule was not overridden by CWA §404.1'9
The court then examined whether CWA § 404(b)(1)
guidelines could be substituted for the buffer zone findings via the
delineated"o authority to interpret and administer the requirements of
SMCRA held by those agencies involved in the creation of the
MOU."'
The court analyzed the standards for water quality
protection in CWA § 404(b)(1) guidelines ("significant degradation")
and the buffer zone rule ("will not adversely affect"), and concluded
the CWA standard offered less protection." 2 Thus, the court held
that the CWA § 404(b)(1) guidelines could not be substituted for the
buffer zone because they are "a more lenient, less protective standard
than the SMCRA regulation now requires."" 13
Based upon this reasoning and the admissions by the DEP
officers about a lack of buffer zone rule variance findings, the court
granted summary judgment for the plaintiffs.' 4 The court also held
that the West Virginia officials had a nondiscretionary duty to make
buffer zone findings before allowing valley5 fills within one-hundred
feet of an intermittent or perennial stream."
The court also granted summary judgment on plaintiffs'
claim that valley fills could not comply with buffer zone variance
finding requirements."16 In granting this motion, the court held that
1051d. at 657-58 (examining 40 C.F.R. §230.1).
t'0Id.
at 658.
07
1 Id.
1081d.

109ld.
" 0Under 30 C.F.R. § 700.3, the Secretary of the Interior is authorized to administer
the requirements of SMCRA. This authority being delineated to the OSM by 30 C.F.R. §
700.4(a). The EPA has authority to suggest this substitution by 40 C.F.R. § 230.2(a), and the
DEP issues state mining permits. Thus as pointed at in Bragg, 72 F.Supp.2d at 655, n.24, these
agencies can substitute the CWA § 404(b)(1) Guidelines without a CWA § 404 basis.
11 Bragg, 72 F. Supp. 2d at 658.
112 Id. at 659.
"431d. at 660.
Id. at 664.
"'Id.at 661.
"61d. at 663.
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buffer zone rule variance findings one through six' 17 could not be met
because mountaintop removal valley fills completely cover and
destroy stream segments.11 8 The court also concluded that the buffer
zone rule variance requirement that prohibits violation of water
quality standards could not be met when a mountaintop removal
valley fill was proposed because, "in the stream portion filled,"
and state water
watercourses were eliminated. Therefore, federal
20
9
quality standards" obviously could not be met.'
West Virginia politicians reacted quickly. Robert Byrd,
United States Senator from West Virginia, immediately introduced a
rider to the federal budget aimed at overturning this ruling. The rider
initially received support from the Clinton administration.1 21 The
rider, "drafted with help from the U.S. Department of Justice, would
legalize a federal agency agreement [the MOU] to allow valley fills
under Clean Water Act 'dredge-and-fill' permits." 22 In addition,
West Virginia governor Cecil Underwood quickly issued a position
paper in reaction to the court order, characterizing it as a death
sentence of a legal industry. 23 A day after Underwood issued his
'"See infra

Part Il.B.

'Bragg, 72 F. Supp. 2d at 662.
"g9d. (Specifically the prohibition on using U.S. waters for waste assimilation in 40
C.F.R. § 131.10(a) and the limits on degradation from existing uses in 40 C.F.R. §
131.12(a)(1)).
20
' Bragg, 72 F. Supp. 2d at 662-63.
' 21Ken Ward Jr., Clinton Backs Off Mining Rider: Byrd Legislation Unnecessary in
Light of Stay. White House Says, CHARLESTON GAZETTE, Oct. 31, 1999, at IA.
Inld.
'1Governor Cecil H. Underwood, Position Paper: Patricia Bragg, et al., vs. Col.
Dana Robertson, et al., at http://state.wv.us/govemor/ (Oct. 29, 1999). The paper reads in full:
For decades, the people of West Virginia have experienced severe
difficulties as they earned their livings in the mines, mills and factories of
our state. Today, the men and women of the coal industry face perhaps
their most formidable challenge. A federal judge recently issued an
opinion that effectively halts or seriously limits much of the mining of
coal in our state.
As governor, I am sworn to uphold the laws of our state and nation. In
response to the federal court ruling in the case Patricia Bragg, et al., vs.
Col. Dana Robertson, et al., I told the director of the state Division of
Environmental Protection to obey the law. He has done just that by
issuing directives that express the written intent of the court.
Initial assessments of the court's ruling indicate that DEP cannot approve
dozens of pending permits and that it would have to halt or seriously
limit production at many active mines. My administration determined
that the far-reaching effects of the federal ruling on our people, our
economy and our tax base require immediate action on my part to curb
the spending of public funds and develop contingency plans to reduce the
cost of state government in the future. Quite simply, I recognize that state
government must take action immediately so it can preserve its resources
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if the coal industry cannot recover from this setback inflicted by a federal
district court.
Some critics have suggested that my administration has misinterpreted
the court's ruling and overstated its effects. I disagree.
Page 45 of the judge's opinion states:
"The Court holds that placement of valley fills in intermittent and
perennial streams violates federal and state water quality standards by
eliminating the buried streams segments for the primary purpose of waste
assimilation."
On Page 17 of the ruling the court ruled that "state regulations clearly
contemplate protecting stream portions."
Finally, on Page 47, the court ordered that DEP is enjoined "from further
violations of the nondiscretionary duties" discussed in the court's order
with respect to adherence to the buffer zone rule requirements and the
state water quality standards as interpreted by the court.
The court wrote:
"Federal and State water quality standards require the waters of the
United States shall not be used for waste assimilation nor be degraded.
The Director (of the Division of Environmental Protection) cannot make
the required finding that valley fills will not cause or contribute to
violations of applicable State or federal water quality standards."
Interestingly, some parties have suggested the federal court's ruling does
not affect existing operations. I wish that were so. But the language of the
court decision says clearly that degrading streams - either intermittent or
perennial - violates federal and state water quality standards. To operate,
most mines that hold permits must place rock and soil in streams.
Attorneys representing DEP have studied the federal court ruling
thoroughly and repeatedly. They have concluded that the court's rulings
are clear and direct: Placing any material from mining in perennial or
intermittent streams violates the buffer zone rule and federal and state
water quality standards. Attorneys for interested parties concur. The
court's language cited above does not differentiate between existing
mining operations or prdposed mining operations. Instead, the court has
made a clear holding that the DEP director must follow. As governor, I
must insist that my agency executives follow the law. That is what I have
done. I also have insisted that they continue to assess the court's rulings
as the other parties and the court react to the motion for a stay.
I am disturbed that some parties have sought to misinterpret and exploit
my administration's response to the federal court's ruling. The plaintiffs
who brought the action that led to this federal court ruling and their allies
in the media appear to be moving away from their obvious intent to
cripple the West Virginia coal industry. Perhaps the weight of the
consequences of their actions is more than they can bear. Perhaps they
never believed their legal assault on the coal industry would result in an
economic assault on the coal families and coal communities of West
Virginia. Perhaps they never considered that their actions would cause
extensive human suffering.
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position paper, Judge Haden stayed his order, to, in his words,

"attempt to defuse invective and diminish irrational fears so that
Regardless of whether the plaintiffs admit it, their suit and the subsequent
federal court decision bode an uncertain future for the coal industry and
the families that depend on it for a livelihood. The real-life results of
their actions are clear: They have jeopardized a significant sector of the
coal industry. Coal companies already have advised hundreds of their
employees that layoffs are imminent. Though some of the plaintiffs
publicly claim that they did not intend to cause this impact, a simple
reading of their complaint and the court's ruling belies their claim.
Moreover, one of the plaintiffs wrote to the court in a related matter: "We
believe that it (consent decree) does little to accomplish our purpose in
this suit, to stop mountaintop removal."
Even if the court's ruling were to apply only to proposed mining
operations, the ultimate outcome will be the same because future mining
depends on the industry's ability to obtain permits. In other words, the
majority of mining operations, whose work inevitably requires the
displacement of rock and soil, no longer will be able to function.
These critics say coal is an energy source of the past and that we cannot
tolerate the effects of mining on our environment. They propose that we
diversify our business base and leave coal behind. But they do not
explain how such a transition can occur without the financial resources
that the mining of coal generates. We must build roads and water and
sewer systems to permit the expansion and diversification of our
economy, especially in our coal counties. We must have capital to do
that.
Furthermore, these critics fail to disclose how our nation will generate
reasonably priced electricity to serve our homes and businesses. They do
not explain how industries in our state that depend on low-priced power
can remain competitive and operational. They fail to explain how tax
revenues will flow from an industry that is defunct.
The plaintiffs have been and continue to be disingenuous in their
discussions about the future of our state and its economy. Instead of
answers, we get lawsuits. Instead of growth, we get unemployment and
heartache. I remain committed to the working people of West Virginia especially to those who now face the specter of losing their jobs and their
futures. I do not fault the judge in this case, but I cannot accept this
ruling. In part, this case is the product of conflicts within the federal
regulations that govern the coal industry and the federal agencies'
interpretation of those regulations. The plaintiffs in the suit have
exploited that situation and have succeeded in inflicting a tyranny of the
minority on the thousands of West Virginians who mine coal, who work
in related industries, who live in coalfield communities, and those who
enjoy the affordable electricity that it generates.
Again, I do not believe the founding fathers of this nation intended to
allow our court system and government in general to sentence a legal
industry, the people who work in it and the economy of an entire state to
a legal purgatory and an uncertain future. I shall not waiver in my efforts
to right this enormous wrong. It shall be the top priority of my
administration. I pledge that I shall exhaust every means to seek relief
from this perplexing decision.
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124
reasoned decisions can be made" about mountaintop removal.
Shortly thereafter, the Clinton Administration withdrew its support of
the Byrd
rider, citing Judge Haden's stay as temporarily mooting the
25
issue.
The Byrd rider offered insight into what the Justice
Department believed was the order's most vulnerable area. In
making his decision, Judge Haden rejected the broad EPA definition
that "fill" material within the province of CWA § 404 (b)(1) included
"any pollutant which replaces portions of the waters of the United
States with dry land or which changes the bottom elevation of a water
body for any purpose."' 26 The Byrd rider would have apparently
incorporated this broad definition into the CWA. This approach was
either a band-aid in reaction to the immediate effects of the order on
the West Virginia coal industry and the continuing effects during an
appeal, or a recognition that the order was firmly grounded in a
simple reading of the text of the relevant law.
The application of the order in the context of surface mining
may be limited by peculiar West Virginia law. "The West Virginia
buffer zone rule is more protective than required by federal law," said
environmentalist attorney Tom Fitzgerald. 27 Additionally, unlike
Kentucky, West Virginia's buffer zone law does not allow rerouting
of streams beneath valley fills, a practice that could be utilized in
other states in compliance with federal standards. 28 Allowing
rerouting of streams protected by the buffer zone rule does not limit
the application of the order, but the reasoning of the order may force
coal operators in other states like Kentucky to take on the added
expense of changing a watercourse that would be covered by a valley
fill.
On the other hand, the court's rejection of the broad
definition of fill material under CWA § 404 (b)(1) guidelines because
of a more restrictive water quality protection standard in SMCRA,
leaves open questions about the application of its reasoning to other
sorts of activities which fill perennial or intermittent streams with dirt
and rock waste. The order is based upon the buffer zone rule's water

' 24Ken Ward Jr., Haden Suspends Mining Ruling: Judge Seeking to 'Diminish
Irrational Fears,
CHARLESTON GAZETTE, Oct. 30, 1999, at IA.
2
SWard, supra note 121.
26
1 Bragg, 72 F. Supp. 2d at 658.
127Fitzgerald, supra note
44.
28
1 1n Kentucky, 405 Ky. ADMIN. REGS. § 1:190, 405 KAR 3:160, 16:080 (1998),
allow temporary or permanent diversions of ephemeral, intermittent and perennial streams that
could be affected during surface mining activities or by surface mining reclamation activities.
West Virginia law does not provide for these diversions.
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quality standard of "will not adversely affect,"' 29 which the court
concluded was more stringent than water quality protection standard
of "significant degradation" in CWA § 404(b)(1) guidelines. 30 This
implies that there is space between the two standards which would
allow disturbance of perennial and intermittent streams with dirt and
rock waste in compliance with the CWA.
111. ANALYSIS
The resolution of the Black Mountain controversy and the
order in Bragg v. Robertson do not follow trends in surface mining
law enforcement in Kentucky and West Virginia. Both states have
sordid histories of enforcement. Kentucky has granted only three
Lands Unsuitable Petitions' 3' since the passage of surface mining
laws in 1977.132 A recent OSM report criticized Kentucky officials as
follows:
OSM has identified problems with the State's
administration of program requirements relating to
the size and placement of excess spoil fills, to the
post-mining land uses appropriate to sites that have
been granted variances from the approximate original
contour requirement, and to the findings the State
must make in order to approve
mountaintop removal
33
and steep slope variances.1
34
The OSM has leveled similar criticisms at West Virginia officials.
Environmentalists point to this evidence to support contentions that
state government officials and the coal industry "distort legal
standards ...and bend the law to accommodate technology"'135 and "

12930 C.F.R. § 816.52 (2000).

130See Bragg, 72 F. Supp. 2d at 659-60.
' Fitzgerald, supra note 44.
32

, lnterview with Steve Cawood, former state legislator and current coal industry
attorney (Jan. 5, 2000). In the interview, Cawood stated that only two LUP's had been
successful and noted that he had been involved in both. In an interview with Tom Fitzgerald,
head of the Kentucky Resources Council, supra note 44, Mr. Fitzgerald stated that two were
unconditionally
granted while a third had been given conditional approval.
133Executive Summary, Department of the Interior, Office of Surface Mining: An
Evaluation of Approximate Original Contour and Post-mining Land Use in Kentucky, 2 (Sept.

1999).

' 3 Official complicity OSM has let states violate reclamation law, LEXINGTON
HERALD-LEADER,
Dec. 13, 1998, at Editorial.
135Fitzgerald, supra note 44.
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• . stretch and distort a limited legal exception in ways Congress
never intended"'136 in order to conduct mountaintop removal.
This weakened state of enforcement in both states begs
questions about how the respective environmental groups achieved
their goals. Even considering the political turmoil that has erupted
since Judge Haden's order, the resolution of the Black Mountain LUP
petition seems more politically complex than the simple, textualbased enforcement of existing federal and West Virginia law which
occurred in Bragg v. Robertson; however, a close examination of the
cases reveals the similar climate in which they occurred. While a
positivist approach would leave Judge Haden's order standing on its
own terms, the question remains: Why did it take nearly a quarter of a
century for existing environmental law to be enforced as it was in
Bragg v. Robertson? The answer to this question also explains the
catalysts which led to the Black Mountain agreement.
The economic history of the coal industry in central
Appalachia is inextricably linked to the region's environmental
concerns. Production of coal in Kentucky and West Virginia
increases every year while employment decreases due to a "cycle
[of] . .. [t]ight markets or an oversupply [which] drops the price of
coal." Technological advances which "replace people with machines"
have also led to decreased employment in the region. 137 Between
miners decreased by fifty percent
1988 and 1998 the number of coal
38
while coal production increased.
In West Virginia the record number of 125,000 miners
employed in 1948 has now dropped below 19,000.139 At present,
mining has the largest negative growth rate of any industry in West
Virginia. 4° Studies predict that annual increases in coal production
commensurate with current trends will 4 deplete West Virginia of
mineable coal in less than three decades.' '
The economic future of the coal industry of West Virginia
has been compared to the demise of its salt industry prior to the War

'36Supra note 134.
'3 7Bob Bishop, Coal Cuts Jobs, Costs in Old Mountain Story, LEXINGTON HERALDLEADER, Dec. 9, 1998, at A] 9.
13id.
39

1 Coal is King, Facts about West Virginia Coal Mining, at
wwwSeocities.com/-rollinghills/coalfact.html (last visited Feb. 2. 2000).
4

'West Virginia Bureau of Employment Programs, Occupational Projections: 1996

to 2006, Ranking by Total Growth, at http://www.state.wv.us/be/l Imi/occproilgrowtotl .htm

(Aug. 6,2000).
4
1 'Chris Schnaars, Coal should last 3 decades, analyst says, CHARLESTON GAZETTE,
Oct. 2, 1999, at 3C.
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of 1812.142 Demand for salt dropped sharply after the war and the
devastating effect on the economy was compounded by the industry's
environmental side effect of leaving mountains bare of burnable
timber. 43 The fact that the lesson from this similar situation has been
forgotten to the participants in the current mining debate is
remarkably ironic.
While Kentucky's geographic features and the economic
activities related to those features are more diverse than West
Virginia's, its eastern coal producing regions are seeing similar drops
in mining employment.
In three of Kentucky's highest coal
producing counties, including Harlan County, the site of the
controversy over Black Mountain, mining was the slowest growing
industry between 1987 and 1997. 44 Steve Cawood, former state
representative from Pineville and attorney for Black Mountain
Agreement signatory, Nally & Hamilton Enterprises, summed up the
local coal economy by recounting a recent trip to Cumberland,
Kentucky as follows:
it was like a ghost town. I mean ... you used to
walk down Main Street and it would be crowded
with people. You would walk down the street and
hear twenty different languages. In some little towns
in Italy the saying went 'if dad can get dad a job at
the Lynch Mine [a US Steel owned deep mine
formerly operated within Black Mountain], we can
afford to bring45 the whole family over.' Now it's just
a ghost town.
This trend shows no sign of reversal. A 1998 report by the
U.S. Department of Energy reads, in part, as follows:
Restructuring will result in renewed pressure for cost
cutting and consolidation in the coal industry. Small
firms may be forced out of business, and large firms

42

1 Associated Press, West Virginia at the century, From optimism to worry,

CHARLESTON
GAZETTE, Dec. 27, 1999, at Al.
1431d.
'"Regional Economic Information System Bureau of Economic Analysis, Bearfacts,
at http://cpba.louisville.edu/ksdc/sdc/bearfacts/
(last visited Jan. 27, 2000).
5
14 lnterview with Steve Cawood, supra note 132.
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in size through
are likely to continue increasing
46
acquisitions and mergers.
This excerpt also raises a related economic and political issue
regarding the effect of increasing conglomeration of coal companies
and the loss of small, local operators. A mere glance at the
signatories to the Black Mountain Agreement provides anecdotal
evidence of the demise of the small coal operator with roots in the
community in line with the Department of Energy prediction.
The pressure for cost cutting referred to in the Department of
Energy report has been met with technological advances that make
more efficient methods of coal removal such as mountaintop removal
possible, but take a toll on local economies and environs. Enormous
drag line earth removal machines that can hold more tonnage in one
scoop than multiple miners formerly could produce in a day, are now
being manned by a single person in mountaintop removal
operations. 47 Only a small number of other workers complement
48
these enormous shovels on expansive mining operations.
and the
advances
technological
Taken together,
corresponding changing economic structure of the coal industry
suggest the impetus of the two cases outlined in this note.
Almost everyone familiar with the Black Mountain
agreement links its media attention and ultimate outcome to the
involvement of local school children. 49 Teacher Judy Bryson and
the students of Wallins Elementary, a school in the shadow of Black
Mountain, began a campaign of letters of protest and eventually
protested at the Department of Surface Mining's regional office in
Middlesboro, Kentucky, in late 1998 to voice their concerns over the
fate of Black Mountain. 50 While this initiative is universally
credited for creating media attention and momentum, others feel the
success of the agreement was attributable to5 other factors more
closely linked to the state of the coal economy. 1
Steve Cawood believes that the Black Mountain Agreement
was dependent upon the coal industry's loss of political power in
'46Energy Information Administration, E1A Reports: Electric Power Industry
Restructuring: Fuel Suppliers FaceNew Challengesin Competitive Electricity Markets, at
(last visited Aug. 6, 2000).
http://www/eia.doe.gov/neie/pressl06.html
47
1 Coal is King: Facts About West Virginia Coal Mining, at
(last visited Feb. 10, 2000).
http://www.geocities.com/-rollinghills/coalfact.html
8
14 1d.

149

Jennifer McDaniels, Wallins Students Initiate Campaign to Save Black Mountain,

HARLAN DAILY ENTERPRISE, Oct. 7, 1998, at i.

150Id.
15

lid,
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Harlan County.152 He attributes this loss to unemployment and the
decline of local coal operators. 5 3 In an interview he noted:
the coal companies used to run the town. The
churches used to be split between union and nonunion. Miners had good, high paying jobs. Now the
coal companies have no political clout because...
people used to never complain because they were
afraid of losing their job, or people would keep quiet
because they were afraid that their neighbors would
lose their jobs. Now thy [coal companies] have no
local political support.
Tom Fitzgerald, who represented the local Harlan County
"Kentuckians for the Commonwealth" in their LUP and in
negotiations for the Black Mountain Agreement, believes that
recognition of the magnitude of mountaintop removal in West
Virginia motivated those in Harlan to oppose mining on Black
Mountain. 155 In an interview Fitzgerald stated:
What we're seeing in West Virginia is the end game
for eastern coal. There is thousands of years of coal
in Appalachia, but the relative costs of extraction will
shift mining to the west . . . to the Powder River
Basin. 56 In West Virginia the issue boils down to
whether we're going to bend the law to accommodate
technology or make technology fit within the law.
The coal industry is replacing workers with capital
and distorting legal standards to comply with that
practice. In Kentucky we don't have Mountaintop
removal on the same scale as West Virginia mines
The only large-scale
like the one in Hobet.

521nterview with Steve Cawood, supra note 132.
53

1 1d.
'RId
lSSFitzgerald, supra note 41.

-'6The Powder River Basin coalfield has made Wyoming the top producer of coal in
the nation. 'inthe Powder River Basin, coal seams range up to 100-feet thick and huge
machines make mining incredibly efficient. An average worker at a large Western strip mine
can produce over 300 tons of coal a day, according to Resource Data International. The
equivalent miner in the Eastern mountains digs between 30 and 40 tons.' Bishop, supra note
137. Competing with low cost coal from Wyoming is also a justification of mountaintop
removal frequently given by West Virginia coal operators.
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Mountaintop removal operations we have
57
Kentucky are the Starfire and Martiki mines.1

in

Fitzgerald believes that the recognition of the adverse environmental
effects of large scale mountaintop removal in West Virginia has made
Kentuckians' fearful of the same fate.
Fitzgerald's explanation only accentuates the irony of this
situation; this deep controversy stemmed from the fact that the initial
amendment to the mining permit on Black Mountain mistakenly
included the term "mountaintop removal."0 58 While accounts of the
story have noted that the Black Mountain issue and mountaintop
to
"piggybacked" thanks
issues were merely
removal
environmentalists,' 59 the sheer number of media which grouped the
issues without qualification calls into question whether the distinction
between the issues was made, or whether the distinction matters to
those aligned with the environmental movement.
It should not be overlooked that certain individuals involved
in this controversy were involved before coal industry employment
took a downturn or upon realizing fears that more destructive forms
of surface mining had taken hold in West Virginia. Specifically,
Hazel King, an elderly resident of Harlan County, member of the
local KFTC chapter and signatory to the BMA, has been fighting to
stop mining on Black Mountain for decades. For her, stopping
mining near the peak is a hollow victory. In an interview she stated:
I didn't sign that agreement. I don't agree with it.
Somebody signed it for me, which was fine, but I
don't understand why they are making such a big
deal over the top of that mountain when the rest of
it's been torn asunder. Have you seen the mountain?
I like the environment to speak for itself. I tell you
though, I'm more interested in the damage to Clover
Fork, Poor Fork, Martin's Fork, these creeks around
here.., what these mines have done to the water and
what this flood control project that [U.S.
Representative] Hal Rodgers has put in has done to
the water.'60
lSFitzgerald, supra, note 44.
8

"I d.
59

1Lee Mueller, Black Mountain Just the Tip of the Iceberg, LEXTNGTON HERALDLEADER, May 6, 1999, at BI.
16'Telephone Interview with Hazel King, Harlan County, Ky. resident, member of
Kentuckians for the Commonwealth, and signatory of the BMA (Jan. 3, 2000).
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Tom Fitzgerald says that her frustration is understandable.
He noted that, "she's spent her whole life trying to stop mining and
now after finally getting this 6 agreement she sees how badly the
mountain has been torn apart."' '
This same sort of frustration is also present in citizens of
West Virginia who believe they are fighting to save their
communities from the effects of mountaintop removal. Before the
lawsuit that led to Judge Haden's order, Patricia Bragg posted an
account of her struggle against mining interests and how she viewed
mountaintop removal. It reads in part:
Appalachian culture will soon be gone just as the
great buffalo herds of the West. Oh, but there will be
PROGRESS, PROGRESS, PROGRESS, or should I
say $,$,$. After all the blood of America still runs
green and the influence of it still motivates
Americans to strive for The Great American Dream.
This dream for the people in the coalfields has
become our nightmare and no one is willing to wake
us to a better day. Appalachians are labeled as
passive, clannish people that are content in the
backwoods of the mountains. They're suspicious of
government and big industry. I say, why not? We
have been for centuries abused, used, oppressed. But
our concerns are seldom addressed by the powers
that be. You know, I find Appalachians are also
passionate, hard working, courageous people with a
deep love of family and their land.
These family oriented people have become
frustrated with the total disrespect we receive from
the nation we have lived, fought, and many times
died for. Oh, did I mention Appalachians are also
terrific fighters, stubborn, and -determined people?
My people do not back off when we have taken all
the abuse we can stand. That's where you find most
of us now, on the frontline of a war for the salvation
of Appalachian culture and we will not back off, we
...

61

1

Fitzgerald, supra note 44.
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will not compromise. But we will continue to speak
about the tremendous destruction of our land and
way of life we hold so dear. We are hillbillies, hill
people that are holler raised, and we are proud of it.
As the Director of the Bureau of Land Development
stated during our meeting Wednesday: "We are
proud of our status and we will not tolerate acts of
violence and disrespect against us."
I came to you in Washington for help and to
gain an understanding between the government, coal
industry, and the private citizens. That apparently is
not what others set their goals for. We don't have
proper enforcement of regulations in place to protect
our people and environment from harm and with all
the OSM budget cuts, there is very little time spent
on the common man. Even SMCRA has deserted us.
The intent of the law that placed minimum
regulations and protection on our people was to be
for the exception of hill top removal. But now it has
become the rule. A quick easy way to mine coal with
less time, less man power, and less concern for the
land or the people. I agree with what Director Karpan
stated, 'It proves what we are capable of." After 33
years of hilltop removal and more recently longwall
panel coal mining, we have continued to put our
nation's people out of their homeplaces. We continue
to steal their heritage, we continue to destroy their
watersheds, streams, woodlands, and force their
wildlife down out of the hills and into their yards and
highways. Ghost towns or burnt rubble with flat
mounds that cast monstrous shadows over their once
beautiful communities remind them of our nation's
progress. We should be proud of our handiwork, the
ever growing progress of the Appalachian region.
Well, if this is the government agencies and big
corporations' idea of progress for our people, I say no
thank you! No more relocating our people, and no
more destruction of our heritage. We have a right to
live in these mountains and valleys. You are saying
progress at any price. Our lives are too great a price
to pay and we are saying to you, "NO MORE
COMPROMISES."
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Centuries ago there were thousands of buffalos
slaughtered uselessly. Today another massacre occurred. Not one drop
of blood was shed but thousands of hearts bled as the realization that
people
another culture would soon
62 be extinct, the great Appalachian
are definitely in danger. 1
at
Vanishing
Breed,
Bragg,
Pie,
A
'6Patricia
http://www.wvcoalfield.com/voicesI.htm (last visited Feb. 10, 2000). Another posting on this
website offers a riveting portrayal of life in a small mined-out West Virginia community:
Hello. My name is Rebecca Adams Hunt. I was born in Holden
Hospital in the early 1960s, as were many other residents.
Holden used to be the model of the perfect coal town. 1902 marked the
opening of Holden's first mine, known as Island Creek #1 of the seven-foot
seam. Soon after, mine after mine opened in Holden. Many coal camp houses
were built. Holden had many recreational facilities along with our hospital and
a drug store, the Company Dry Goods & Grocery Store, theatre, YMCA,
recreation building, barber shop, dentist's office, etc.
Now Holden is a ghost town compared to decades ago. As a child, I
climbed our mountains with the other children. I used to swim in the
swimming pool and our creek. Growing up in Holden was great. After school
we would also play tennis in the tennis courts beside the Company store.
Island Creek Coal Company made Holden the best place to live until the
1970s. When the coal was gone, ICCC began to sell off our swimming pool,
recreation building, YMCA, etc.
Today Holden has many scars upon it left by mining. Our creek is so
orange that when it's sunny you are blinded by the brightness. And the it
smells of sulfur; our creek beds are filled with orange slime. Our little park
even looks bad. The last thing ICCC could do is to fix it up and place a
memorial there for the 19 men who lost their lives in the 22 Mine explosion.
Our mountains have many dangerous mine breaks on them. One I will
never forget lies down the left side of the mountain in Sycamore. We used to
drop rocks in it but never heard them hit the bottom. A dog was lost when it
followed us one day as we climbed up to the big rocks on top of the
mountain. Some days we would climb the other mountain called "Baldie." We
could go along the ridge top and get on top of the slate dump and slide down.
We looked like coal miners after that.
Another popular place was the brick building with an old air shaft that was
used for various deep mines. We used to go there and smoke cigarettes.
Later, after the mines closed, the fan was turned off and the air shaft was
improperly sealed off. On Oct. 25, 1987, two 10-year-old boys (one my baby
brother Bruce) snuck in there to experience what it was like to smoke a
cigarette. As soon as the match was struck, the building filled with methane
exploded. Luckily the back wall fell, and the boys were blown clear. Every
part of their body that wasn't covered suffered second and third degree
bums.
I was in the hallway of the home of my grandparents, Elder Eb and Grace
Clay. I said, "Mamaw what was that?" She replied, "Oh the #7 rumbling. One
day it'll open up and sink us." Moments later I heard my brother Bruce
screaming. I ran out to him. He looked as if someone had poured gas on him
and burnt him up. I was angry and terrified.
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Mamaw took Bruce into the bathroom and placed wet towels over him. I
went home (next door) to wake up my father. (He worked hoot owl in the
mines). He drove Bruce to the hospital. The other boy, Donald Goodman, was
taken there by his uncle Vernon. The boys were flown by helicopter
Health-Net to the bum unit in Huntington where they stayed for a month. They
recovered. Their parents sued ICCC and settled out of court. The boys, now
men, get sums of money every five years until the reach 50.
My question is where was the Surface Mining Control and Reclamation Act.
(SMCRA). Today this air shaft is not properly vented. Lynn Butcher who lives
upon the hill can see vapors come out of this pipe that only extends upward
25 feet and is only 5 inches in diameter. Federal code requires a 50-foot
height and 10 inches in diameter.
Today my husband, 2 and '/2-year-old daughter and I are living in three
rooms of a one and half-story home. In the past two years, our home has
depreciated $20,000 and has a $33,000 repair estimate. Our home was built
out of hardwood by ICCC and has been extensively remodeled. However, the
house was built on a slag pile. There is also a 16-inch drain pipe on what
used to be their haul road decades ago. This drain pipe had other drain pipes
in front and behind our homes to carry the water into the orange creek.
In 1972, the Department of Transportation took over the roads and took out
the drain pipe that allowed the drains in front and behind our homes to go
into the creek. Since then, my neighbors and I have been terrorized by the
16-inch drain pipe that remains. Our homes have extensive damage. Our
foundations are being moved away from our homes. Our floors are rotted by
water remaining under our homes. Since July 1997, we have had some relief
from Mother Nature. Someone cemented the drain pipe. But I was told by an
official from the Division of Environmental Protection that sealing the drain
could cause slides in the mountain.
The county of Logan owns the abandoned road beside my home. CSX
Railroad owns the property in front of it. DOT owns the road, with the 16-inch
ceramic tile drain pipe going underneath. No one will claim this drain pipe.
Our deeds make us subject to the terms and conditions of ICCC easements
and rights of ways. One easement maintains their drainage right-of-ways.
Each entity seems to pass the buck to the others. So my neighbors and I plan
to file a lawsuit against each one and let the Judge decide.
It's bad enough that the coal companies seem to control the governor and
many other political figures. As we have been told, the coal operators always
donate to the politicians. So it's going to be a long hard battle, but I am one
that has been left with no other way out.
Under Title Four, Section 407 and 410 of SMCRA (the Abandoned Mine
Lands Program), we could be bought out. But our DEP Director, John Caffrey
will not make a motion. I received letters from our governor, Cecil Underwood,
and our Senator, Robert C. Byrd, saying there is nothing they can do to help
us. When you can't turn to your government for help, it really hurts. I'm mad
and on fire - ready to fight for our problems here in Holden. I also have a
disease called interesitial cystitits that makes me irritable so watch out. I'm
ready to help fight for any good issue that will help the people live in a good
environment. I'm a coal miner's daughter and proud to be a true West
Virginian.
Patricia Bragg, Pie, A Vanishing Breed, at http://www.wvcoalfield.com/voices3.htm (last
visited Feb. 10, 2000).
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The concerns of Mrs. Bragg reflect the problems that
mountaintop removal present to West Virginia. The description in
Bragg's letter illustrates the post-mining effects of extensive
mountaintop removal that the residents of Harlan County were trying
to avoid. As stated above, the coal industry has the fastest negative
growth of any industry in West Virginia and experts predict less than
three decades of coal can be mined at current rates of growth in the
state. This evidence of the "end game" in West Virginia is the same
sort of economic climate which facilitated the Black Mountain
Agreement.
The coal economy and its requirement of more efficient
production forced conglomerates such as Arch to utilize mountaintop
removal more frequently in West Virginia and to make the
corresponding cost-cutting and downsizing of employees. The result
was reduced political power of the coal industry. With citizens'
concerns about coal industry unemployment alleviated, the effects of
mountaintop removal have made inhabitants of mining towns believe
that their communities are or will soon be "[g]host towns or burnt
rubble with flat mounds163
that cast monstrous shadows over their once
beautiful communities."
IV. CONCLUSION

Those who oppose environmental regulation on the basis that
it interferes with individual property rights and who endorse an
outcome strictly based upon market forces may not be considering
the unique circumstances of small mining communities in Kentucky
and West Virginia. The cultural heritage of Appalachia plays an
enormous role in the lives of its inhabitants. This heritage is
inextricably linked to the geography that makes Appalachia unique.
Outside of Appalachia, environmental degradation comparable to that
described by the inhabitants of towns below mountaintop removal
sites would lead to an exodus of people looking for communities that
could support better economic opportunity. Undoubtedly, some
people in Appalachian towns damaged by the effects of mountaintop
removal will move to other places due to their self-interests, but
many others will stay because of their deep cultural roots. Those
who stay may be left with communities that can no longer support the
culture which kept them in place.
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unshakable opposition by
On the other hand,
environmentalists to the technological advances that lead to more
efficient coal production ignores the fact that employment in the coal
industry was and is a significant catalyst causing Appalachian culture
to flourish in mining towns. The cultural and family roots that have
been established in Appalachian mining towns have grown deep
through the watering that the economic benefits derived from
employment in the mines and mining related industries has allowed.
A complete ban on the types of mining required by the coal economy
could have a devastating economic effect on mining towns that could
convert them to ghost towns just as rapidly, or even more rapidly
than the environmental effects of mountaintop removal.
The coal industry, like any other business involving finite
materials, properly demands that the materials be extracted as quickly
as possible, at the lowest cost. In turn, the most efficient and
profitable method to extract these materials necessarily involves
spending the fewest resources within the limits of environmental
Large conglomerates are better suited to this
regulation.
economically, but with no local roots, the incentives to act in ways
which foster the long-term health of the community and its residents
Moreover, incentives to devote resources
may not be present.
toward minimizing the environmental effects of mining and to
prioritize compliance with environmental regulation ahead of profit
understandably dwindle when the ultimate depletion of minable coal
comes within sight.
One of the manifestations of these forces is mountaintop
removal. Mountaintop removal is a statutory creature, and as written
has the legitimate goal of facilitating "higher or better uses" on mined
land, but lax enforcement of these requirements has led
environmentalists to believe that it is simply the cheapest and most
destructive method of extracting coal. Those involved in these
disputes see this as a race to the bottom of environmental regulation
that has created a climate in which coal companies replace "people
with capital and distort legal standards to comply with that
practice."164 The ultimate question is whether current surface mining
practices in these two states is a race to the bottom of environmental
regulation, whether it simply reflects the reality of what the economy
requires, or both. Environmentalists in West Virginia and Kentucky
believe that they are seeing the "end game" for eastern coal and that
individual and community interests have ever-decreasing relevance in
6'4Fitzgerald, supra note 44.
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the process. The Black Mountain Agreement and the success of the
environmental groups and individuals involved in Bragg v. Robertson
is attributable to the socio-economic climate that has created this
belief.

